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Seven Habits of an 
Entitled Health Care Industry

M edicare is known as an entitlement program for seniors over age 
sixty-five. It is also the largest and most lucrative entitlement-based pro-
gram for the health care industry.

In 2011 the federal government redistributed nearly six hundred 
billion dollars from seniors and other taxpayers to hospitals, doctors, 
home care agencies, skilled nursing fac ilities, drug companies, device 
manufacturers, and other providers of services. Millions of seniors ben-
efit every day, and their lives are better because of it. Nonetheless, a 
substantial portion of the money is wasted on excessive spending that 
does not help seniors and might cause more harm than good.

Republican congressman Paul Ryan from Wisconsin criticizes 
Medicare for creating a culture of dependence and entitlement among the 
public on government-run programs. Today, a senior on Medicare can 
expect to receive, on average, about $180,000 in Medicare benefits during 
his or her retirement years. This amount is lost in the decimal points of the 
billions in excessive, wasteful spending by the health care industry, which 
has an entitlement mindset and is dependent on Medicare.

An entitlement-based industry does the following:

•  Wastes money
• Tolerates poor performance
• Resists scrutiny
• Has reputational immunity
• Breeds corruption
• Silences critics
• Seeks protection from political elites
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WASTES MONEY

The amount of waste in Medicare is equivalent to the entire economy 
of New Zealand. Here is how we came to this startling conclusion. The 
Institute of Medicine of the National Academy of Sciences estimates that 
about 30 percent of health care spending does not add value to peoples’ 
health and is wasted. Thirty percent of Medicare’s $560 billion in spend-
ing in 2011 is about $170 billion. New Zealand’s economy produced 
$162 billion in goods and services that year.

Here is a small example of how the health care industry wastes 
money. A Midwest surgeon told us the story of a meeting he attended 
in Washington where Dr. Donald Berwick, former administrator of the 
Medicare program, was giving a presentation. Dr. Berwick urged the 
doctors in the audience to be good stewards of health care resources.

The surgeon was motivated by Dr. Berwick’s missive. When he 
returned home, he asked the chief financial officer at his hospital to 
find out the cost of the supplies in his operating room. The surgeon 
acknowledged that he never knew how much they cost. Together, the 
surgeon and the financial officer reviewed the inventory. The operat-
ing room had $700,000 worth of supplies. Ten percent, or $70,000 
worth, had expired and had to be thrown away. The surgeon whittled 
down the essentials to $295,000. He could buy less expensive sutures, 
for example, saving $35,000 a year without any difference in outcomes 
for his patients.

Spurred by the realization of four hundred thousand dollars in 
wasted expenditure and the potential for the entire health system to 
save money, the surgeon met with the CEO of the health system where 
he worked and challenged him to reap similar savings in all operating 
rooms. Doing so could save hundreds of millions of dollars in several 
years by prudently purchasing and managing the inventory of operating 
room supplies.

The surgeon continued his quest and learned that other well-
known teaching hospitals lack inventory control for operating room 
supplies and waste millions of dollars a year. The absence of the most 
rudimentary controls suggests that hospitals’ other processes are riddled 
with waste. Businesses in other sectors of the U.S. economy would be 
unable to survive with such profligate practices.
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After months of effort, the conscientious surgeon was unable to 
convince his hospital to be a prudent purchaser of supplies and equip-
ment. The reason, he said, was “corruption.”

Public revelations of health care waste are relatively rare. In contrast, 
the public learns when the Pentagon pays eight hundred dollars for toilet 
seats, as it did in the 1980s, and more recently, seventeen thousand dollars 
for helicopter drip pans that sell for a fraction of the cost. Unlike expensive 
toilet seats, overly expensive sutures, medical supplies, and equipment are 
rarely scrutinized in the media because they are shrouded in seemingly 
specialized knowledge known only to health care professionals.

Many hospital employees can attest to the magnitude of waste in 
hospitals. A colleague of ours at a teaching hospital told us how his hos-
pital decided to save thousands of dollars a year simply by purchasing a 
commonly used product from a different supplier. A doctor at the hos-
pital complained because the company that charged a higher price gives 
him fifty thousand dollars a year for his research. The hospital continued 
to purchase the more expensive product.

Here is a telling example of an entitlement mindset that encour-
ages wasteful spending and bad medical care. Doctors at the American 
College of Obstetricians and Gynecologists (ACOG) recommend that 
pregnant women go through the full term of their pregnancy before 
giving birth to ensure that their babies are fully developed. ACOG says 
unequivocally that elective deliveries with no medical indication from 
thirty-seven to thirty-nine weeks are unacceptable medical practice, 
but doctors have too often ignored this advice. Thousands of babies are 
delivered early each year without medical necessity and before the brain 
and other organs are fully developed.

Now, conscientious doctors and hospitals are reducing early elec-
tive deliveries. Physicians in the twenty largest hospitals in Ohio, for 
example, were asked to document a medical reason every time a woman 
was scheduled to deliver before thirty-nine weeks. In less than fifteen 
months, early deliveries without medical necessity plummeted. The 
number of babies admitted to neonatal intensive care dropped too, sav-
ing unnecessary heartache for parents. Revenue is falling at some hospi-
tals because infants no longer need intensive care.

The entitlement mindset surfaced when executives at a hospital on 
the West Coast insisted that local employers pay the hospital for the one 
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to two million dollars it was losing in revenue when it reduced early 
deliveries that were medically inappropriate. The request provoked a 
firestorm among businesses unaccustomed to working with a sense of 
entitlement to revenue. Most firms have to earn money by providing a 
high-quality product or service. Not so in health care.

An entitlement mindset nurtured for decades is hard to change. In 
this case, employers could make a reasonable argument that the hospital 
should reimburse them and their employees for the extra cost it billed 
them for all the medically inappropriate deliveries it performed over the 
years. This commonsense justice is unlikely to prevail. Hospitals know 
they have a monopoly on a service that anyone, at any moment, might 
need that could make the difference between life and death.

TOLERATES POOR PERFORMANCE

Hospitals do a lot of good. They are also places where a lot of prevent-
able harm occurs. Large numbers of seniors on Medicare are harmed in 
hospitals each year because of medical errors, hospital-acquired infec-
tions, substandard care, and lack of proper monitoring, according to the 
Office of the Inspector General (OIG) in the U.S. Department of Health 
and Human Services.

About 79,200 Medicare beneficiaries a year experience a prevent-
able error or other event that contributes to their deaths, according 
to an analysis conducted by the OIG. This number does not include 
preventable deaths in nursing homes, dialysis centers, and other settings 
where older Americans receive care. California, Florida, and New York 
are the top three states with the highest number of deaths: 7,985, 5,633, 
and 5,000, respectively, as shown in table 11.1. The hospital industry 
responded with deafening silence.

What happens when seniors are harmed, and who helps them? Do 
they go back to the hospital where they were harmed? Who speaks for 
them when they are too afraid, sick, or unfamiliar with medical care to 
know what to do?
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Table 11.1. Annual Number of Medicare Beneficiaries Who Experience a Preventable 
Medical Mistake in a Hospital That Contributes to their Death, by State

State
# of Medicare 
Beneficiaries State

# of Medicare 
Beneficiaries

Alabama 1,416 Nebraska 465
Alaska 108 Nevada 598
Arizona 1,550 New Hampshire 367
Arkansas 891 New Jersey  2,221
California 7,985 New Mexico  526
Colorado 1,048 New York 5,000
Connecticut  948 North Carolina 2,501
Delaware  250 North Dakota 180
District of Columbia 131 Ohio 3,172
Florida 5,633 Oklahoma 1,009
Georgia 2,086 Oregon 1,039
Hawaii 348 Pennsylvania 3,805
Idaho 386 Rhode Island  304
Illinois 3,080 South Carolina 1,302
Indiana 1,685 South Dakota  228
Iowa 863 Tennessee 1,773
Kansas 723 Texas 5,058
Kentucky 1,275 Utah  476
Louisiana 1,150 Vermont 187
Maine 443 Virginia 1,919
Maryland 1,319 Washington 1,633
Massachusetts 1,774 West Virginia 636
Michigan 2,773 Wisconsin 1,525
Minnesota 1,315 Wyoming 134
Mississippi 832 Guam, Puerto Rico, Virgin Islands 1,161
Missouri 1,677
Montana 284 Total 79,192
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Kathy Day, the nurse and patient safety activist in Maine, describes 
what happens when ordinary citizens are harmed and try to change 
policy for the public good:

Patients are shunned. In fact, they are often subtly or sometimes 

cruelly blamed for their own harm, ignored, and rendered voiceless. 

Providers tend to sweep the events under the rug and not tell the 

patient. This erodes trust and is not conducive to improvement. Very 

little harm is reported, anywhere. That is why it is difficult for con-

sumers to “shop” for the best and safest health care. Insiders know 

who are the most competent providers and who they would want 

caring for them or their loved ones. Everyone else is left to decide 

for themselves.

The public voice of conscientious citizens, endeavoring to hold 
health care accountable and make the mayhem stop, is muzzled. The 
citizen who wishes to participate in democracy is allowed to enter only 
the anteroom, if at all, outside the corridors of power where the deci-
sions are made. Even then, citizens are invited in on the terms set by the 
powerbrokers. They are outsiders in their own country, whose so-called 
democracy is barely a shadow of what Thomas Jefferson and the signers 
of the Declaration of Independence had in mind.

The implicit message is that the public has to live with whatever is 
offered and be grateful. An attempt to craft legislation to hold hospitals ac-
countable is met with the response that “you just don’t understand” how 
health care works, notwithstanding evidence by conscientious physicians 
and nurses that irrefutably shows that so much harm is preventable.

Social stigma doesn’t accrue to hospitals and other places where harm 
occurs. That’s because hospitals save lives and improve the quality of life 
for so many people. Nevertheless, preventable harm is never excusable.

RESISTS SCRUTINY

The federal government does not release the names of hospitals that have 
the worst track records for patient harm. Hammering away at the secrecy 
in health care are public-interest advocacy organizations and journalists 
such as Consumers Union, Public Citizen, the Leapfrog Group, and 
ProPublica. The wall of silence has cracks now. For instance, hospitals 
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are required to report central-line bloodstream infections in their in-
tensive care units, one of the most deadly types of infections that causes 
about one-third of the nearly one hundrd thousand infection-related 
hospital deaths each year. Medicare posts the hospital infection informa-
tion on its website.

Medicare officials and enlightened members of Congress launched 
a merit-based approach to paying hospitals, beginning with a common-
sense, long-overdue policy to stop paying hospitals for medical mistakes 
such as wrong-site surgery or surgery on the wrong patient. A no-pay 
rule was adopted for certain infections that people acquire while they 
are in the hospital.

Beginning October 2012, Medicare started to give hospitals an 
incentive payment for how well they provide care for people with heart 
attacks, heart failure, and pneumonia and for people who have surgery. 
Hospitals will lose up to 1 percent of their annual increase if they don’t 
achieve certain levels of performance. The stakes get higher with a loss 
of up to 2 percent in 2017. Hospitals can earn the money back by meet-
ing performance targets.

A performance-based payment system is the right direction for 
public policy. Still, Medicare continues to pay for countless other causes 
of preventable health care harm, including those that contribute to the 
deaths of nearly eighty thousand seniors every year. That’s because the 
hospital industry has so many resources for lobbying. Lisa McGiffert, di-
rector of the Safe Patient Project at Consumers Union, says the lobbying 
“drowns out consumers and sets up barriers every step of the way. The 
industry rarely calls out the worst of its members, so the public doesn’t 
know which hospitals cause the most harm.”

HAS REPUTATIONAL IMMUNITY

When illness strikes, nothing is more satisfying than to be cared for by a 
doctor who is competent. Competent doctors are self-motivated to keep 
their skills honed and knowledge up to date. They recognize that their 
medical school education and residency training are only the beginning 
of a lifelong commitment to continuous learning. Not content with 
being average, they are masters in their field and willing to have their 
competence assessed by objective third parties.
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At the other end of the spectrum are doctors who are incompetent. 
Up to 12 percent of doctors are in this category, according to studies 
conducted by physicians about their peers.

Medicare does not discriminate between competent and incom-
petent doctors. It pays incompetent doctors as well as the competent 
ones. Medicare relies on the medical profession to determine who is 
competent. Unfortunately, the profession does a very poor job weeding 
out the incompetent doctors.

Why are incompetent doctors allowed to practice medicine? There 
are two reasons. First, when a state medical board grants a medical li-
cense, a doctor can practice for more than forty years and never be re-
quired to demonstrate that he or she is competent. State licensing boards 
do not require doctors to undergo any rigorous competency assessment 
as a condition of renewing their medical license every few years.

Five states—Colorado, Indiana, Montana, New York, and South 
Dakota—have no requirements that doctors keep up to date on medical 
knowledge, a far lower threshold than requiring doctors to demonstrate 
that they are competent.

When a public-interest-minded executive director of a medical 
board from one of these states proposed minimal continuing education 
requirements to renew a medical license, the state medical society pro-
tested vehemently to state legislators. The medical board director backed 
down under the threat of losing his job.

Most other states have requirements that doctors must meet to 
renew their license, but they are minimal in relation to the importance 
of the work doctors do. Doctors may need to complete continuing 
medical education requirements, which can be easily done by attending 
conferences.

Why are doctors allowed to practice with minimal oversight? The 
medical profession has established for itself reputational immunity. It is 
best characterized by a doctor who quipped about his colleagues, “There 
is a culture of independence. . . . Once I’m finished with my education 
I’m a law unto myself.”

Once a doctor has been granted a medical license by the state 
licensing board, it becomes an entitlement that many doctors keep for 
the remainder of their lives. State medical boards have been known to 
renew the licenses of doctors even when they are retired and no longer 
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provide care to patients. Doctors say their personal and professional lives 
are intertwined, and a medical license is part of their identity.

Courts have ruled that a medical license is a property right in cases 
of divorce. In a landmark case, the New York Court of Appeals ruled, 
“A professional license is a valuable property right, reflected in the 
money, effort and lost opportunity for employment expended in its ac-
quisition, and also in the enhanced earning capacity it affords its holder, 
which may not be revoked without due process of law.” Unfortunately 
for the public, the fact that a medical license is a property right to gener-
ate private gain often trumps the reality that it is also a license granted by 
the state where the doctor practices to serve the public’s interest.

Doctors may choose to have their knowledge reassessed peri-
odically and have aspects of their practice be objectively examined by a 
third party by gaining, and maintaining, certification by a specialty board 
in medicine such as the American Board of Surgery or the American 
Board of Family Medicine. The requirements to maintain board certi-
fication are more rigorous than to maintain a medical license and have 
been strengthened in the past decade.

Nonetheless, these requirements are not nearly as stringent as those 
of other professions whose competence affects public safety. A trenchant 
and revealing analysis by two doctors, Donald Trunkey and Richard 
Botney, compared how doctors and airline pilots are assessed in a land-
mark article, “Assessing Competency: A Tale of Two Professions.” Un-
like doctors, airline pilots must pass rigorous performance examinations 
every year. During unannounced inspections conducted by the Federal 
Aviation Administration, which grants pilot licenses, skills are assessed 
on-site in the cockpit. Commercial airline carriers that employ pilots 
perform their own separate on-site assessments in the cockpit. Pilots 
must obtain a first-class medical certificate every six months. The medi-
cal evaluation includes neurologic and psychiatric evaluations. Pilots are 
required to submit to random drug tests. Doctors are not subject to any 
comparable performance assessment or medical evaluation.

Doctors are accorded reputational immunity because they have 
specialized knowledge that lay persons do not have. Those who are not 
competent are protected by membership in a club that confers immunity 
from scrutiny. Lobbying and campaign contributions to politicians seek-
ing elective office solidify reputation immunity.
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Licenses are rarely revoked for incompetence. The watchdog group 
Public Citizen reported that the number of doctors disciplined by state 
medical boards has declined 20 percent between 2004 and 2010. The 
rare exceptions when doctors are disciplined usually involve cases of 
drug and sex abuse. Even in these cases, the wheels of public protection 
move slowly.

When a medical board suspends a doctor’s license to practice 
medicine or otherwise disciplines a doctor, the reaction can prompt 
retaliation indicative of an entitlement mindset. In Arkansas in 2009, a 
doctor who had his license revoked by the state medical board placed a 
grenade near the car owned by the executive director of the board, Dr. 
Trent Pierce. When Dr. Pierce turned on the ignition, the device ex-
ploded. He suffered serious injuries to his face and body, and he lost sight 
in his left eye and hearing in his left ear. After a massive investigation 
by authorities, the perpetrator was identified, charged, and sentenced 
to prison. Dr. Pierce resumed his duties with the medical board after 
months of treatment and recovery.

A less harrowing form of retaliation occurred when the executive 
director of a state medical board in the Northeast received verbal threats 
and animal carcasses in the mail from doctors the board sanctioned. The 
director requested and received security protection from the state police. 
An executive director of a state medical board in the Midwest was ver-
bally assaulted and received threats to her career from the colleague of a 
physician who had been disciplined by the board for failure to comply 
with state license requirements.

Public Citizen called on the federal government to investigate state 
medical boards for their failure to protect seniors on Medicare from doc-
tors who are an immediate risk to their health and safety. It reported that 
220 physicians were considered by the hospitals or managed care plans 
where they worked to be an immediate threat to the public. Seventy-
five percent of them were stripped of their clinical privileges on an 
emergency basis, meaning they were no longer permitted to work in 
those facilities. Yet state medical boards took no action, and the doctors 
continue to have a medical license and can practice somewhere else.

The Office of the Inspector General in the U.S. Department of 
Health and Human Services can exclude a doctor from participating in 
the Medicare program if a threat to seniors’ health exists and when a state 
medical board fails to act. The public can access names of doctors who 
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have been excluded from providing care to seniors on Medicare in an 
online searchable database. Here is an example cited by Public Citizen 
where the federal government was compelled to act when a state medi-
cal board did not:

The OIG excluded a California oncologist for 10 years . . . because 

the OIG determined that he had rendered over 3,900 excessive, 

substandard, unnecessary, and potentially risky services to seven 

Medicare beneficiaries over a six year period of time. . . . Once the 

exclusion was in place, the licensing board did revoke the doctor’s 

license. Then it stayed the revocation and put the license on proba-

tion. The stay has been lifted but if the OIG had not devoted its 

investigative power . . . to excluding this physician, the Medicare 

. . . patient population would have continued to be at grave risk 

during the four years that the licensing board took to get to an ex-

clusionable point in its process.

Republican senators Charles Grassley from Iowa and Orrin Hatch 
from Utah and Democrat Max Baucus from Montana shined a spot-
light on instances where physicians were sanctioned by their employer 
for wrongdoing, including sexual misconduct and fraud, but kept their 
medical license. They asked the Office of the Inspector General in the 
Department of Health and Human Services to evaluate state medical 
boards’ performance. So far the OIG has not done so. The likely im-
pediment is pressure from the medical lobby to protect its members from 
unwelcome scrutiny.

BREEDS CORRUPTION

Arthur Brooks, president of the conservative Washington think tank, the 
American Enterprise Institute, described the “malignant cronyism” that 
plagues America in an opinion editorial in the Wall Street Journal. He 
wrote, “The Occupy Wall Street movement was at least right to protest 
the malignant cronyism in our economy.”

The same malignant cronyism is alive and well in health care. One 
of the most costly examples is the two-hundred-billion-dollar market 
where hospital supplies and equipment are bought and sold. Hospitals 
and other health care providers typically use middlemen known as group 
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purchasing organizations (GPOs) to buy supplies such as Band-Aids and 
medical devices such as defibrillators and hip implants. A handful of 
GPOs divide up about 90 percent of the market.

Manufacturers and vendors that want to sell their products to 
hospitals through these purchasing organizations pay them fees up to 3 
percent of sales volume. In return, they gain access to customers that buy 
billions of dollars of supplies and equipment. They also gain control over 
the products that hospitals purchase.

GPOs used to be like Costco, which receives dues from members 
and buys products wholesale from manufacturers at the lowest price and 
passes the savings on to members. That changed in 1986 when Congress 
granted GPOs an exemption from Medicare’s antikickback laws, which 
unleashed a polished form of legal white-collar corruption.

GPOs’ main source of revenue changed from hospitals to manu-
facturers of supplies, equipment, and drugs. If GPOs negotiate with a 
manufacturer for a lower price for antibacterial soap, for instance, their 
revenue will decline. So GPOs have an incentive to favor companies 
that sell the highest-price products and pay the largest fees.

In a classic monopoly, a GPO might sign a single-source contract 
with a manufacturer or vendor and receive a bonus for doing so. As 
with any monopoly, single-source contacts drive up prices and lock out 
companies that offer better products at lower prices.

Companies locked out of the market have sued and won. A jury 
awarded more than five hundred million dollars in damages against a 
manufacturer of hospital beds that used GPO contracts to exclude a 
competitor from the market.

The Department of Justice has investigated GPOs for allegations 
of anticompetitive behavior and kickbacks, but federal authorities 
have taken no action against a GPO in nearly a decade. Lawmakers in 
Congress and executive branch officials have protected the GPOs even 
though price transparency and competition at the wholesale level would 
save Medicare billions of dollars. Government-proffered privilege breeds 
corruption and undermines the integrity of a vital supply chain in the 
health care industry.

A trenchant analysis of GPOs alleges that they wield so much 
power that they, not clinicians, decide the drugs, devices, and supplies 
used in the hospitals.

If hospitals don’t buy enough volume, they pay stiff financial pen-
alties. These arrangements may explain why the Midwest surgeon who 
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reviewed the inventory in his operating room discovered excess supplies. 
To avoid big penalties, a hospital will purchase more than it needs.

Fraud in Medicare takes many other forms. As a former Medicare 
official explained to us, there are two kinds of Medicare fraud. The first 
type is perpetrated by criminal gangs. The government’s fraud reduction 
is targeted largely at criminal gangs because the political cost is much 
lower. Low-level gangs don’t have lobbyists.

The second type is white-collar fraud carried out by drug compa-
nies, device manufacturers, hospitals, doctors, hospices, dialysis facilities, 
and other providers. White-collar fraud is pursued much more delicately 
because the fraudsters may be well connected in the White House or 
Congress. Run-of-the-mill fraud turns into corruption when protected 
by government officials. A handful of white-collar cases might be 
prosecuted each year to give the public the impression that the federal 
government is tough on fraud. Corporate cases rarely name top execu-
tives and companies never admit wrongdoing. Fines are a small blip on 
the balance sheet. Federal investigators avoid treading on politically 
protected territory because a phone call can stop an investigation in its 
tracks. Both kinds of fraud consume 10 percent of Medicare spending, 
or nearly sixty billion dollars a year.

Financial finagling also occurs under the category of “improper 
payments.” These are mistakes made because of errors in calculating 
payment. They are not considered fraud because of the absence of intent 
to deceive for inappropriate gain, or at least the absence of evidence to 
prove intent to defraud. Medicare made forty-eight billion dollars in 
improper payments in 2010. These payments also include those made 
without adequate documentation of the medical necessity for surgery 
or other treatments, which presents abundant opportunity for mischief.

A more mundane but rampant type of abuse occurred as we were 
writing this book. An organization that called itself American Seniors 
Assistance called one of us and asked if any seniors on Medicare lived in 
the house, and if so, did they have diabetes and arthritis. Sensing a scam 
and desiring to learn firsthand how Medicare is being abused, the reply 
was yes, a fictional older woman lived in the house and she had arthritis.

The caller asked if the senior had lower back pain and knee pain 
and offered to have a back brace and knee braces delivered to the house 
by mail that “will help the arthritis in her back and knees,” and “all doc-
tors are recommending it” at “no cost” to the senior. Then the caller 
inquired whether the fictional senior has trouble getting up from a sofa, 
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and the response was once again, yes. He said he will send a seat assist 
that looks like a small pillow. By pressing a button, it rises and suppos-
edly helps an older person stand up.

To place an order, the caller wanted the name of the Medicare ben-
eficiary. Being reluctant to give even fictional information to a stranger, 
the request was made to know more about the organization. The rep-
resentative said he was a volunteer and worked at a nonprofit organiza-
tion. When asked to speak with a manager, the caller said his manager 
was busy. This abuse was reported to the Medicare fraud hotline, which 
documented the information.

In a surprising finding, government corruption is not far from the 
minds of Americans. When a Gallup poll asked Americans during the 
run-up to the 2012 presidential campaign what the priorities should be 
for the next president, nearly half of Americans—45 percent—said that 
corruption in the federal government is an extremely important concern. 
In an interview on Marketplace, Frank Newport, the editor-in-chief at 
Gallup, said that Americans are “very, very negative about their federal 
government and the way congress is working.” Most Americans don’t 
think about Medicare and corruption in the same sentence. They should.

SILENCES CRITICS

We have the honor of knowing a very talented physician who led a 
team of researchers that studied the effects of a drug used to help people 
cope with a life-threatening disease. The drug was widely advertised on 
television. He and his team discovered a startling finding: the drug ac-
celerated progression of the disease. People who dutifully consumed it 
were unwittingly taking slow poison.

The findings were irrefutable and published in a well-known medi-
cal journal. Doctors stopped using the drug, sales plummeted, and the 
FDA issued warnings. The doctor and his research team performed an 
immense public service.

By exposing the truth, a small empire crashed. The well-known 
drug company that manufactured and marketed the drug lost a multi-
billion-dollar blockbuster that turned out to be a killer. As drug com-
pany revenue dried up, employees lost jobs. The average house value 
in the community where they lived dropped by a hundred housand 
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dollars. Advertising agency employees who created the ads for the 
killer drug lost their jobs.

In return for his service to humanity, well-funded special interests 
whose entitlement was cut off tried to derail the doctor’s career. They 
circulated false rumors to his colleagues and neighbors. He was forced 
out of a prestigious teaching and research position, leaving behind mil-
lions of dollars in research funding that he obtained based on his track 
record and expertise. He moved far away to a new place of employment 
to rebuild his professional career. He worries whether he can afford to 
send his children to college.

Rather than celebrate the truth, an entitlement-based industry 
sees truth as the enemy. The company sought to destroy the messenger 
with a ruthlessness that is a hidden reality of health care today. No one 
speaks about it publicly. It is whispered during coffee breaks at medical 
meetings.

The American Medical Association should close ranks and protect 
members of the profession who perform an important public service, 
but it doesn’t. If a president of a physician organization proposed to take 
this moral high ground, he would be fired and have trouble landing 
another job.

Many doctors have individually and collectively become agents of 
the industry rather than agents of their patients. If they worked in the 
sphere of foreign affairs, they would be labeled double agents. If they 
sold out to the highest bidder and betrayed the people for whom they 
were obliged to work, it would be called treason.

The new generation of doctors will not know what it is like to 
practice medicine without the corrupting influence of multibillion-
dollar drug and device manufacturers that work diligently to hide, ma-
nipulate, and destroy the truth in slavish devotion to a profit imperative.

SEEKS PROTECTION FROM THE POLITICAL ELITE

Elite capture occurs when influential individuals and businesses, by 
virtue of money and stature, change government policy to suit their 
interests. Here is an example.

The National Practitioner Data Bank contains the names of doctors 
and other health care professionals who have paid malpractice claims or 
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have been disciplined by a hospital or licensing board. It is maintained 
by the Health Resources and Services Administration (HRSA) in the 
Department of Health and Human Services. Hospitals and managed-care 
organizations use the data bank to check the backgrounds of people be-
fore they hire them. A public-use file allowed journalists and researchers 
to have access to the information. Names and addresses of doctors and 
other health care professionals were kept confidential.

In fall 2011, Alan Bavley, a reporter from the Kansas City Star, 
wrote a story about a Kansas doctor, Robert Tenny, who had been sued 
at least sixteen times for malpractice and had paid nearly $3.7 million in 
claims in the past twenty years. Bavley was writing about doctors with a 
trail of alleged malpractice who have not been disciplined by the Kansas 
medical board.

The doctor contacted HRSA and alleged that the journalist vio-
lated the rules of confidentiality when using information from the data 
bank. In fact, the reporter had acted lawfully. He used the data bank’s 
public-access files and combined the information with other publicly 
available information to identify the doctor.

Under pressure from the doctor and his lawyer, federal government 
staff threatened the reporter with civil penalties. Also, they shut down 
public access to information in the data bank.

Senator Charles Grassley wrote to Health and Human Services 
Secretary Kathleen Sebelius criticizing the move, saying,

The intent of the legislation that created the Public Use File was 

to . . . restrict the ability of incompetent healthcare practitioners to 

relocate without discovery of previous substandard performance or 

unprofessional conduct. However, from the documents provided 

by HRSA it appears that instead of protecting the interest of pub-

lic health, its purpose was to protect a single physician who had a 

malpractice suit and disciplinary action filed against him. Instead of 

conducting its own research into the professional conduct of Dr. 

Tenny, HRSA appears to have overreacted to the complaint of a 

single physician based on no evidence other than that he received a 

call from the press.

The Association of Health Care Journalists and other organizations 
wrote to the Department of Health and Human Services objecting to the 
shutdown, saying they need access to information in the data bank to ex-
pose failures in states’ regulatory enforcement that have caused harm to 
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patients. “As a result of these stories, states have enacted new legislation 
and medical boards have taken steps to investigate problem doctors,” 
said Charles Ornstein, president of the journalists’ group.

Under mounting pressure from public-interest advocates and Sena-
tor Grassley, HRSA agreed to reinstate public access but imposed oner-
ous restrictions. Journalists must agree that they won’t use the informa-
tion with other data sources to identify any of the 196,000 doctors with a 
record of a malpractice or disciplinary action. These restrictions prevent 
journalists like Alan Bavley from reporting on doctors who pose a risk 
to the health and safety of the public.

Here is what Bavley uncovered and subsequently wrote in the Kan-
sas City Star about the impact of the new restrictions:

Buried deep in a federal database is Practitioner No. 222117, 

perhaps the most frequently disciplined doctor in America. This 

doctor has been accused of violating drug laws, prescribing unau-

thorized medications, providing substandard care and obtaining 

licenses through fraud. From 2002 through 2006, 20 states and 

the District of Columbia revoked or suspended No. 222117’s 

medical licenses. Two professional societies took away the doctor’s 

memberships. The Department of Health and Human Services 

banned the doctor from billing Medicare and Medicaid. And the 

Drug Enforcement Administration revoked the doctor’s permit to 

prescribe controlled drugs. For most of these years, the doctor’s 

home base was Missouri.

Bavley reported that the federal government won’t let anyone 
know who this doctor is even though he or she is a clear threat to the 
public’s health. In the past, journalists who combed court records and 
state medical board actions might have been able to piece together the 
identity of medical scofflaws, but now they are prevented from doing so.

Other doctors in the National Practitioner Data Bank who pose a 
threat to the public’s health include a surgeon who lost or settled 247 
malpractice cases in California during the 1990s, and a doctor with drug 
and alcohol problems for the past twenty years who has been the subject 
of actions by hospitals and licensing boards in at least five states.

The overwhelming majority of Americans—nine in ten—say the 
public should have access to information about doctors who have a 
sketchy track record, according to a Consumer Reports poll. But now they 
have less information to make more informed choices.
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The medical profession seeks protection from the political elite to 
curb rightful scrutiny on matters affecting public health and safety. Those 
seeking protection may be the least deserving of a medical license and 
protection from public scrutiny.

In the end, one doctor shut down lawful access to vital public in-
formation. That’s entitlement.
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